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1.
The United Kingdom’s law regulating workers’ collective industrial action was initially shaped by common law perspectives. Subsequently, it has been moulded by a shifting political composition of Parliament legislating immunities. But it is always subject to judicial creation of new tortuous liabilities outside these immunities. 

2.
The Trade Disputes Act 1906, section 1, aimed to provide an immunity against the civil liability for conspiracy created by the House of Lords in Quinn v. Leathem (1901). Section 4 aimed to provide protection against the extension of this liability vicariously to trade unions in Taff Vale (1901). Section 3 of the 1906 Act confronted the equal threat to workers and trade unions of the creation by the common law of liabilities for inducing breach of contract and interference with business. 

3.
This protected industrial action by trade unions for almost half a century. But the immunities of the 1906 Act did not survive the new liabilities in tort created by the courts beginning in the 1950s: procuring breach of a commercial contract (Thomson v. Deakin (1952), Stratford v. Lindley (1965)), threat to induce breach of contract (Rookes v. Barnard (1964)) interference with the performance of a commercial contract (Torquay Hotel v. Cousins (1969), and interference with other legal rights beyond contractual rights (Merkur Island v. Laughton (1983)).

4.
Attempts to combat these developments were made by extension of immunities in the Trade Union and Labour Relations Act 1974 (s. 13). But these immunities were reduced by legislation of 1982 which repealed some of them (removing s. 13(3) and (4); see now TULRCA 1992, s. 219) and restricted their scope by narrowing the meaning of “trade dispute” (TULRCA 1992, s. 244). The courts accommodated this restriction by limiting the permitted scope of industrial action concerned with political questions (Mercury Communications (1984), UCL Hospitals v. UNISON (1999)). 

5.
Secondary action (where industrial action breaks contracts of employment with an employer not party to the dispute) was explicitly limited by legislation in 1980 and wholly excluded from immunity in 1990 (now TULRCA 1992, s. 224). International solidarity action is envisaged where workers taking action “are likely to be affected” (TULRCA 1992 s. 244), but confronts the risk of a finding that there is no trade dispute between the workers and their employer and, in any event, is unlawful as secondary action.

6.
In sum: the history of the Trade Disputes Act 1906 over the past century epitomises the dilemma of the UK’s approach to protection of industrial action by workers and trade unions, an approach based on legislative immunities developed in the aftermath of the creation of common law liabilities.

7.
This pattern of development has long avoided the consequences of the UK being a Member State of the European Community (EC) since 1973.

8.
The European Union, a transnational European economy, like the national economies of the Member States, requires an economic balance of power between employers and workers. In the Member States, this balance is achieved, in part, through the collective action of trade unions and organisations of employers. The social partners at EU level have not achieved this balance of power. 

9.
EU law on free movement transforms the balance of economic power in the EU. The freedom of enterprises to move throughout the single European market has shifted the balance of economic power towards employers. This is particularly evident in the overwhelming economic power of multinational enterprises, the magnitude of transnational capital movements, the social dumping effects of global trade, delocalisation, unemployment, de-skilling…

10.
The changing balance of economic power, together with competition over labour standards, weakens European economic integration and undermines support for the European political project. There are ominous signs of strain: rejection of the draft Constitutional Treaty, the disputes over the draft Services Directive, resistance to further enlargement for fear of migration of labour from new Member States… Trade unions are not opposed to EU economic integration. But labour is not a commodity.

11.
One response to the shift in the economic balance of power resulting from the growth of the transnational economy is trade unions’ traditional defence of collective action. A crucial element in maintaining a balance of economic power within Member States is the legal right to take collective action. National labour laws include the right to collective action. Though legal systems differ, no Member State outlaws collective action. 

12.
Under the pressure of EU law, Member States adapted their law to the requirements of EU law on free movement in the single market. The EU law of the common market transformed national rules governing the free movement of goods, services, capital or workers. However, national laws have not yet adapted to trade unions’ response in the form of collective action which impacts on the transnational economy.

13.
Globalisation means that collective action frequently has an impact beyond national borders. National rules on collective action are inadequate to regulate transnational collective action having an impact on free movement in the EU. The legal problem arises where national laws on collective action encounter EU law (and adapted national law) on free movement of goods, services, capital or workers. 

14.
When contrasted with European laws on industrial action, the UK law on industrial action, developed in isolation from European Community law, reveals at least three specific defects. 

15.
First, it is a national law on industrial action developed in a context of employers and unions operating in a predominantly domestic market. This law is now faced with the challenges of globalisation, where the interests of workers are affected by the operations of multinational corporations in an international economy. 

16.
Secondly, the reliance of the British labour law on industrial action on immunities has long been contrasted with a continental European tradition of assertion of the fundamental right of workers to collective action, often protected by national constitutions . 

17.
Thirdly, unlike much else in British labour law, the law on industrial action has so far avoided coming into contact with European Community (EC) law. 

18.
These deficiencies are about to be challenged in two cases referred to the European Court of Justice (ECJ) at the end of 2005 (Viking
 and Laval/ Vaxholm
). British legal regulation of industrial action is about to encounter the full force of Community law. The outcome may transform what has been the pattern of its development during the past one hundred years:  

-
to adapt it to the new exigencies of a globalised economic system,

-
to bring it into line with a continental European tradition based on the fundamental right of workers to withdraw their labour, and 

-
to achieve this by invoking the power of EC law regulating a transnational economy to override the national system based on immunities.

19.
Not surprisingly, it was an organisation of workers operating in the globalised market of international transport, the International Transport Workers’ Federation (ITF), which has been in the forefront of these developments .The campaign by the ITF against flags of convenience (FOC) involves ITF affiliates taking industrial action in support of other affiliated unions in dispute, often in other countries. The FOC campaign provides examples of industrial action which risk falling outside the immunities of British law. As such it was the subject of some of the leading cases in the UK courts over the past twenty years.

20.
Unlike those cases, however, the Viking case also involved industrial action by the Finnish Seamen’s Union (FSU). Due to the ITF being based in London, the employer in dispute was able to initiate proceedings before the British High Court. The employer’s claim was based on EC law: that the industrial action had violated the employer’s rights to freedom of establishment and to provide services, as provided in the EC Treaty, Articles 43 and 49. The FSU invoked the Finnish Constitution which protects the fundamental right to strike. At first instance in the High Court in June 2005, the judge upheld the employer’s complaint: EC law overrode any national law, even the national constitution of a Member State. 

21.
The Court of Appeal has not upheld this decision. Instead, in November 2005, it referred to the ECJ a number of questions. These include whether EC law includes a fundamental right to strike. In December 2000, the European Union (EU) proclaimed a Charter of Fundamental Rights including, in Article 28, the right of workers or their organisations “to take collective action to defend their interests, including strike action”. 

22.
It is clear that the EC Treaty provisions on free movement are not absolute. Free movement is limited by public policy considerations, both in the Treaty
 and as developed by the European Court of Justice through its extensive case law. 

23.
The references to the European Court of Justice (ECJ) by the Swedish Labour Court in Laval
 and by the English Court of Appeal in Viking highlight this issue of the limits to free movement: specifically, whether EC Treaty provisions on free movement may be limited by collective action which is lawful under national law.

24.
Although the ECJ has not yet pronounced on this issue, the relationship between free movement and collective industrial action can be analysed  using doctrines developed by the ECJ in analogous contexts:

i.
Does collective action fall within or outside the scope of the Treaty’s provisions on free movement?
  

ii.
Is there a direct conflict between free movement and collective action, in which one or the other prevails?

iii.
How is the exercise of free movement to be balanced with a fundamental right to take collective action?
  

iv.
If collective action restricts free movement, is it a justifiable and proportionate restriction?

25.
The future of the UK law on industrial action, shaped over the past century by the immunities established in the Trade Disputes Act 1906, may be determined by the answer to these questions by the European Court of Justice.

� Case C-438/05, Viking Line Abp OU Viking Line Eesti v. The International Transport Workers’ Federation, The Finnish Seamen’s Union.


� Case C-341/05, Laval un Partneri Ltd v. Svenska Byggnadsarbetareforbundet, Svenska Byggnadsarbetareforbundet, Avdelning 1, Svenska Elektrikerforbundet..


� Articles 30 (goods), 39(3) (workers), 46(1) (establishment), 55 (services), 58(1) (capital)


� Case C-341/05, Laval un Partneri Ltd v. Svenska Byggnadsarbetareforbundet, Svenska Byggnadsarbetareforbundet, Avdelning 1, Svenska Elektrikerforbundet.


� By analogy with Keck and Mithouard (Criminal Proceedings against), Case C-267/91, [1993] ECR I-6097.


� By analogy with Albany International BV v. Stichting Bedrijfspensioenfonds Textielindustrie, Case C-67/96; with Joined cases C-115/97, C-116/97 and C-117/97; [1999] ECR I-5751.


� By analogy with Eugen Schmidberger, Internationale Transporte und Planzuge v. Republic of Austria, Case C-112/00, [2003] ECR I-5659.


� The Cassis “rule of reason” justifications: Rewe-Zentral AG v. Bundesmonopolverwaltung fur Branntwein, (“Cassis de Dijon”) [1979] ECR 649.
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